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MEMORANDUM 

Date:  November 26, 2019 

To:  New Employees 

From:  Rachel Harris, Executive Director 

Regarding:  Arbitration Agreement 

Toward Maximum Independence (TMI) has an open-door policy and strongly encourages its employees to 

communicate any issues or concerns regarding their employment directly to management. While TMI is 

committed to working with employees to resolve all disputes, if any dispute is not resolved, you may request 

that your complaint be heard in an outside process called arbitration. Arbitration agreements are a common 

practice between employees and employers to help solve employee relationship issues that cannot be 

resolved internally. TMI believes that arbitration is an efficient way to impartially resolve employment 

relationship issues, and we have been advised by our legal counsel to do so as most agencies have already 

done. 

To that end, as a condition of your employment, TMI is requiring you to sign that you have received, 

reviewed, understand, and agree to this Memorandum and the enclosed Dispute Resolution/Binding 

Arbitration Agreement that outlines the terms and conditions of this process. Your signature must be 

completed within 15 days of this notice. 

Below are answers to some frequently asked questions about arbitration. 

What is arbitration? 

Arbitration is a private forum where parties can resolve disputes over legal claims. A neutral party called 

an arbitrator presides over the arbitration. There is no jury. This is different from court where the forum is 

public, a judge presides over the proceeding, and a jury determines a verdict. 

What is an arbitrator? 

An arbitrator is normally a retired judge or magistrate who has many years of experience in resolving issues 

between companies and their employees. The arbitrator will be selected and agreed upon by both you and 

TMI in accordance with the arbitration agreement and arbitration rules/procedures. The decision made by 

the arbitrator will be final and binding on both you and TMI. 

Will arbitration cost me anything? 

In accordance with applicable law and arbitration rules/procedures, other than the initial 

filing/administrative fee (if any) that may be charged, TMI is solely responsible for the expense of the 

arbitrator and any associated fees other than court reporter’s fees (if any). Just like in court, you will be 

responsible for your own legal fees (including expert costs) as well as court reporter’s fees. However, if 

you prevail on a statutory claim that affords the prevailing party’s attorneys’ fees, the arbitrator may award 

reasonable fees to you. 

What types of claims are permitted in the arbitration process? 

By agreeing to arbitration, you can pursue all individual claims under California, federal, or otherwise 

applicable laws that you could assert in court. However, you will be barred from participating in or pursuing 

any class or representative actions related to your employment with TMI, except for those representative 

actions brought pursuant to the Private Attorneys General Act of 2004 (“PAGA”). You will still pursue 

workers’ compensation claims and unemployment insurance benefits in the same manner (i.e., there are no 

changes to that process). 
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How does an arbitration process impact the employee grievance procedure? 

The arbitration process is not a substitute for our established employee grievance procedure. As noted 

above, we strongly encourage open communication to resolve conflict between all employees. Our Policies 

and Procedures and their implementation through management and supervisors of our organization are 

designed to assure that each employee is treated with respect. The Grievance Procedure is intended to 

resolve disagreements and misunderstandings that may arise from disciplinary actions or any claim of unfair 

treatment relating to wages, hours, or working conditions. The arbitration process is an additional avenue 

for employees to address conflict that CANNOT be resolved through the grievance procedure or due to the 

nature of the conflict is inappropriate for the grievance process. For further details about the Grievance 

Process, see our Administrative Policies and Procedures or Employee Handbook. 

 

What if I have more questions? 

If you have any questions about the arbitration process or agreement, you should contact Rebeca 

Valenzuela, TMI HR Director, at (619) 634-7779 or Pat Campbell, TMI Associate HR Director, at (619) 

929-4103. TMI is more than willing to answer any questions or provide information to assist you. 

 

Acknowledgment of Receipt of Above Memorandum Regarding Arbitration Process and Agreement 

 

I acknowledge that I have received, read, and understand the above memorandum regarding the arbitration 

process and agreement. I have been given the opportunity to ask questions about the arbitration process and 

agreement and acknowledge that TMI has provided me with various materials explaining both. 

 

I understand that, by signing the Dispute Resolution/Binding Arbitration Agreement and/or 

memorandum, my employment will be governed by the Dispute Resolution/Binding Arbitration 

Agreement which means that the following shall apply: 

 

• Both TMI and I hereby expressly waive the right to pursue all employment-related disputes 

and claims in any other forum, except for those claims not covered by the Dispute 

Resolution/Binding Arbitration Agreement, including, but not limited to, PAGA claims, 

workers’ compensation claims, and claims for unemployment insurance benefits. 

• Arbitration is the exclusive method and remedy of resolving all employment-related disputes 

and claims relating to, arising out of, or in connection with my employment with TMI, the 

termination of such employment, or any of the terms, conditions, or benefits of my 

employment, except for those claims not covered by the Dispute Resolution/Binding 

Arbitration Agreement, including, but not limited to, PAGA claims, workers’ compensation 

claims, and claims for unemployment insurance benefits. 

• The arbitrator will have the exclusive authority to resolve any dispute relating to the 

interpretation, applicability, enforceability, or formation of the Dispute Resolution/Binding 

Arbitration Agreement. 

• Arbitration is binding and final. 

• I expressly waive any right to a jury trial of any dispute(s) covered by the Arbitration 

Agreement. 

• I am barred from pursuing or participating in any class or representative actions arising out of 

my employment with TMI, except for those brought pursuant to PAGA. 



 
 

  

DISPUTE RESOLUTION/BINDING ARBITRATION AGREEMENT 
I. Binding Arbitration 
This Dispute Resolution/Binding Arbitration Agreement (this “Agreement”) is entered into by and between the 

undersigned applicant or employee (including heirs, executors, administrators, and other legal representatives) 

(“Employee”) and Toward Maximum Independence (including any of its past, present, or future owners, directors, 

officers, shareholders, partners, affiliated companies or individuals, parent companies, subsidiaries, joint ventures, 

members, investors, employees, agents, subordinates, assigns, consultants, attorneys, insurers, predecessors-in-

interest, and/or successors-in-interest) (the “Company”). 

Pursuant to this Agreement, the undersigned parties agree to resolve any claims, disputes, or controversies 

(with the exceptions noted below) arising out of or relating to Employee’s application for employment with the 

Company, employment with the Company, and/or separation of employment from the Company exclusively by 

binding arbitration to be administered pursuant to the JAMS Employment Arbitration Rules and Procedures or the 

American Arbitration Association (the “AAA”) Employment Arbitration Rules and Mediation Procedures in accordance 

with the California Arbitration Act, California Code of Civil Procedure section 1282 et seq. (the “CAA”) and/or the 

United States Arbitration Act, 9 U.S.C. § 1 et seq. (the “FAA”).  The JAMS rules are available on JAMS’s website 

(www.jamsadr.com), and the AAA rules are available on the AAA’s website (www.adr.org). 

Employee and the Company understand that, pursuant to this Agreement, each must arbitrate any claims 

against the other and that neither may file a lawsuit in any court with regard to any claims or disputes covered by this 

Agreement. If either party files a lawsuit for any such claims, the other party may use this Agreement to request a 

court dismiss the lawsuit and require the filing party to participate in binding arbitration.  Employee and the Company 

agree that binding arbitration is the exclusive means for resolving any disputes between them.  Employee and the 

Company expressly waive any right to seek resolution of any claim or dispute in any other forum, including seeking 

resolution of any claim or dispute in court or in a trial by a jury, except as provided in this Agreement.  Likewise, 

Employee and the Company waive all rights to any appeal(s) arising from the binding arbitration of this dispute 

except as to those grounds provided under applicable state or federal law. 

The parties’ dispute shall be controlled by California law, and the arbitration shall be held in San Diego, 

California, unless otherwise agreed to by the parties in writing.   

II. Class and Collective Action Waiver 
 The undersigned parties agree that they may only bring claims or pursue matters against each other in their 

individual capacities. The parties agree to waive their right to file any claim or pursue any matter against the other on 

a concerted, class, or collective basis. This means that neither party will have the right to participate in a class or 

collective action as a class member nor the right to be a representative plaintiff in a class or collective action.  

 Additionally, the arbitrator may not consolidate the claims of other employees or applicants into a single 

proceeding; fashion a proceeding as a class, concerted, or collective action; or award relief to a class or group of 

applicants or employees. If this provision is found to be unenforceable, the parties to this Agreement specifically and 

expressly agree that such provisions (including sub-sections of provisions) shall be severed or modified so that the 

rest of the Agreement may be enforced to the greatest extent permissible under the law.  



 
 

  

 Any challenge to this Class and Collective Action Waiver provision shall be decided by a judge of the 

Superior Court of California, in and for the County of San Diego. 
III. Covered Disputes 
Examples of some, but not all, of the types of claims or disputes covered by this Agreement are:  

• Unpaid wages, overtime, meal or rest period violations, compensation, or any other wage-and-hour 

violations; 

• Claims relating to a transfer, reassignment, denial of promotion, demotion, reduction in pay, or 

compensation, including, but not limited to, any disputes concerning bonuses, commissions, equity 

awards, or any other term or condition of employment or compensation; 

• Discrimination, harassment, and/or retaliation on the basis of race, creed, color, sex, ancestry, age, 

religion, national origin, sexual orientation, gender identity, gender, gender expression, genetic 

information, uniformed services, veteran status, medical condition, mental or physical disability, as well 

as any other category protected by applicable federal, state, and local laws;  

• Wrongful discharge or termination; 

• Breach of contract, breach of implied covenants, and conversion;  

• Workers’ compensation retaliation claims under California Labor Code § 132(a); 

• Whistleblower claims pursuant to Sarbanes-Oxley Act (18 U.S.C. § 1514A); 

• The Rehabilitation Act of 1973, as amended; 

• The Employee Retirement Income Security Act of 1974, as amended; 

• Common law or tort claims, such as defamation;  

• Claims arising under Title VII, the Age Discrimination in Employment Act, the Americans with Disabilities 

Act, the Family and Medical Leave Act, the Fair Labor Standards Act, or any state equivalent of these 

laws, including without limitation, the Fair Employment and Housing Act;  

• Any other claims or controversies of any sort relating to Employee’s hiring by, employment with, or 

termination of Employee’s employment with the Company; and 

• Claims by the Company against Employee, including, but not limited to, claims for conversion, 

misappropriation of trade secrets, theft, embezzlement, breach of contract, and other claims arising 

from or relating to Employee’s employment. 

This Agreement does not cover the following claims or disputes: 

• Claims for benefits under state workers’ compensation or unemployment compensation statutes or 

regulations;  

• Claims for Employee benefits that are subject to mandatory arbitration provisions contained in an 

applicable Employee benefit plan document;  

• Claims by either party for temporary and/or preliminary injunctive relief, or such other emergency 

injunctive or equitable relief, until such time that the arbitrator may be appointed, except as otherwise 

excepted under applicable law, such as for public injunctive relief. Any claim for public injunctive relief 

made by either party against the other, including a claim for restitution or other damages, must be 



 
 

  

resolved solely through individual arbitration. 

IV. Agreement to Bifurcate and Stay Representative Action  
To the extent current and applicable law does not allow the parties to waive their rights as to certain 

representative claims, such as for claims under the California Private Attorneys General Act of 2004, the parties 

agree that any such non-arbitrable claims for penalties shall be bifurcated and stayed in their entirety (including 

discovery as to those claims) pending the resolution of the arbitration for all other claims alleged by either Employee 

or the Company against the other in any capacity (including, without limitation, a representative, class, collective, 

and/or individual capacity). Claims for the recovery of wages, such as claims for the recovery of wages under Labor 

Code section 558, brought on a representative basis through the Private Attorneys General Act shall be submitted to 

arbitration. Such claims seeking the recovery of wages, rather than penalties, shall be so differentiated, unless 

applicable law provides otherwise.  
V. Administrative Charges or Proceedings and Public Injunctive Relief 
This Agreement does not affect or limit Employee’s right to file an administrative charge with, or to otherwise 

seek relief from, a state or federal agency such as the National Labor Relations Board, the Equal Employment 

Opportunity Commission, the Department of Fair Employment and Housing, and/or or the Occupational Safety and 

Health Administration. However, unless expressly prohibited by law, if one of these agencies issues a right to sue 

notice or similar authority, Employee’s claim or claims will be governed by this Agreement and thus subject to 

mandatory and binding individual arbitration.  

Furthermore, any claim covered by this Agreement by either party brought before the California Division of 

Labor Standards Enforcement or the California Labor Commissioner shall be dismissed as any such claim is subject 

to the terms of this Agreement, unless applicable law provides otherwise.  

Except as otherwise provided above, this Agreement does not waive the parties’ rights to seek or obtain 

public injunctive relief. Such permitted claims for public injunctive relief may include, but are not limited to, claims 

under California Business & Professions Code sections 17200 et seq. for public injunctive relief. However, any such 

claim of public injunctive relief that includes a claim for restitution or other damages must be resolved solely through 

individual arbitration.  

VI. Government Investigations 
This Agreement does not prevent Employee from participating in any investigation or proceeding conducted 

by any governmental agency.  

VII. Notice 
Either party who initiates an arbitration proceeding with JAMS or the AAA must notify the other party within 

thirty (30) days by certified U.S. Mail, return receipt requested. Notice to the Employee will be to their last known 

address as reflected in the Company’s records. Notice to the Company will be to the Company’s current 

headquarters, ATTN: Human Resources Department – Demand for Arbitration. The notice must be sent to the other 

party by certified U.S. mail, return receipt requested, within the applicable statute of limitations for the claims in 

question. The written notice must identify and describe the nature of all claims asserted and the facts upon which 

such claims are based.  



 
 

  

VIII. Costs and Fees 
Regardless of which party initiates an arbitration proceeding, the Company will pay all fees unique to 

arbitration. Employee shall pay his or her share of the initial filing fee, equal to the initial case filing fee for the 

California Superior Court or United States District Court, whichever is greater, at the time the arbitration proceedings 

are initiated. Employee shall bear his or her own attorneys’ fees (including experts), if any, unless applicable law 

requires such fees to be paid by the Company. The prevailing party shall be entitled to recover all costs incurred 

during the proceedings, unless applicable law requires otherwise.  

IX. Arbitrator Selection and Arbitrator’s Authority 
The arbitrator shall have experience handling employment claims and shall be a retired judge or magistrate of 

the Superior Court of California or of the United States District Courts. The arbitrator selected shall be subject to 

disqualification on the same grounds as would apply to a judge of the United States District Court for the district in 

which the Company is headquartered.  Employee and the Company shall attempt to agree upon a neutral arbitrator 

in good faith.  If Employee and the Company are unable to agree upon a neutral arbitrator, they shall select a 

mutually agreeable arbitrator from a list of arbitrators provided by JAMS or AAA.  If, however, the parties are still 

unable to reach an agreement regarding the selection of an arbitrator, an arbitrator shall be selected or appointed in 

accordance with the then-effective provisions of the CAA or FAA.  

The arbitrator is authorized to provide the same relief that would otherwise be available in non-class or non-

collective actions in a court of competent jurisdiction and that is consistent with applicable law, including damages, 

injunctive relief, and/or equitable relief. Prior to the arbitration hearing, the parties will have the right to bring 

discovery, summary judgment, and other motions as provided by the applicable rules of procedure and determined 

or enforced by the arbitrator. The arbitrator will have the authority to consider and rule on dispositive motions, such 

as motions to dismiss or motions for summary judgment, in accordance with the standards and burdens generally 

applicable to such motions pursuant to Rules 12 and 56 of the Federal Rules of Civil Procedure and/or their state 

equivalents. The arbitrator may issue subpoenas to compel the attendance of witnesses at the arbitration hearing 

and to compel the production of documents during discovery and may do so upon reasonable request of either party. 

The parties agree to limit discovery to 25 interrogatories and 25 document requests per party and two (2) depositions 

per party of no more than 7 hours of testimony in length each. The arbitrator may order additional discovery upon 

motion by either party and upon a showing of such need for additional discovery. Consistent with the expedited 

nature of arbitration, each party will, upon written request of the other party, promptly provide copies of any relevant 

documents necessary to support any claim or defense within 30 days of the request. Employee and the Company 

agree that the Company has valuable trade secrets and proprietary and confidential information, and both parties 

agree that all necessary steps will be taken to protect this information from public disclosure, including entering into a 

stipulated protective order.  The arbitrator must provide a written decision and/or award summarizing the factual and 

legal issues and the resolution of such issues. 

Except as expressly provided above with respect to class, concerted, collective, and representative actions, 

the arbitrator will have the exclusive authority to resolve any dispute relating to the interpretation, applicability, 

enforceability, or formation of this Agreement, including, but not limited to, any claim that any part of this Agreement 



 
 

  

is unenforceable, void, or voidable.  
X. Small Claims 
If the covered claim is for $10,000.00 or less, the parties agree that Employee may choose to conduct the 

arbitration under JAMS or the AAA’s rules and procedures for small claims arbitration. This may relieve the 

Employee from appearing in person at an arbitration hearing and/or having to conduct depositions, and instead to 

arbitrate this matter solely through documents submitted to the arbitrator and/or through a telephonic hearing. If the 

covered claim exceeds $10,000.00, the hearing will be conducted in accordance with the rules identified in 

Paragraph I. 

XI. Hearing 
The arbitration hearing shall be held within 180 days of the arbitrator’s full appointment unless mutually 

agreed to otherwise between the parties. Small claims arbitration may not require an in-person hearing. 

XII. Confidentiality 
The arbitration and all related matters are to be held in confidence and private between the parties and the 

arbitrator. Unless required otherwise by applicable law, all matters, communications, documents, and information 

subject to arbitration shall be kept strictly confidential and shall not be disseminated to any other individuals or 

entities other than those essential to the exhaustion of administrative remedies and the arbitration process itself, 

including witnesses, expert witnesses, attorneys, and other necessary individuals.  

All discovery, including documents produced, deposition transcripts, and ESI data exchanged between the 

parties must kept under seal pursuant to the applicable rules of the United States District Court that presides over 

the city in which the Company is headquartered. In the event that any materials must be submitted to a state or 

federal court for any purposes related to the arbitration, except to confirm an award, the parties shall be governed by 

the terms of the Model Stipulated Protective Order for the United States District Court for the Southern District of 

California. Materials shall only be submitted to a court following the entry of such a protective order by a court of 

competent jurisdiction. Any filed materials shall be filed under seal.  

All discovery materials exchanged between the parties shall be returned to the producing party at the earliest 

of: (a) the end of the arbitration and any appeals; (b) the date on which any final consideration enumerated in a 

settlement agreement is remitted; (c) the date on which the arbitrator’s decision is enforced by a State or Federal 

Court; or (d) such time as it is no longer necessary for the receiving party to possess such material. Any materials 

that cannot be returned, such as any electronic data or communications, must be deleted, destroyed, or otherwise 

eliminated. At such a time as contemplated in (a) – (d) above, counsel for the parties (or the parties, if not 

represented) shall certify in writing under penalty of perjury that they have returned, deleted, destroyed, or otherwise 

eliminated all such materials.  

The parties and/or their counsel may not comment on the allegations, claims, or arbitration proceedings to 

any non-party persons or entities, including on the internet, social media, or otherwise, except as required by 

applicable law. The only valid response to non-party persons or entities seeking comment shall be to the effect of: “I 

am neither able to confirm nor deny the existence of a dispute between the parties.” Nothing in this section shall 

prevent the parties from discussing the terms of employment as permitted by the National Labor Relations Act. 



 
 

  

XIII. Severability, Effective Date, and Modification 
Except as expressly provided above with respect to class or collective actions, if any provisions of JAMS or 

the AAA’s rules or of this Agreement are determined by the arbitrator or by any court of competent jurisdiction to be 

unlawful, invalid, or unenforceable, the parties to this Agreement specifically and expressly agree that such 

provisions (including sub-sections of provisions) shall be severed or modified so that the rest of the Agreement may 

be enforced to the greatest extent permissible under the law. This Agreement is retroactively effective to the date 

that Employee’s employment with the Company initially began.  This Agreement to arbitrate survives the termination 

of Employee’s employment. It can only be revoked or modified by a writing signed by both the Employee and the 

President of the Company, or equivalent, that expressly states that the parties agree to revoke or modify this specific 

Agreement. An integration clause in subsequent agreements is not sufficient to revoke or modify the terms of this 

Agreement unless it specifically notes that it is revoking or modifying the terms of the Company’s “Dispute 

Resolution/Binding Arbitration Agreement.” Any subsequent change or changes in Employee’s duties, salary, or 

compensation will not affect the validity or scope of this Agreement.  Further, nothing in this Agreement shall be 

construed to create any express or implied contract of employment or alter in any way the at-will nature of 

Employee’s employment with the Company. 

XIV. Consideration 
Employee acknowledges that consideration for employment, beginning of employment, and/or continuing 

employment with the Company is adequate and sufficient consideration for Employee to enter into this Agreement.  

XV. Condition of Employment 
Employee understands, acknowledges, and agrees that, even in the absence of their signature on this 

Agreement, their application for employment, beginning of employment, and/or continued employment with the 

Company constitutes acquiescence to the terms of this Agreement, including without limitation, the Class and 

Collective Action Waiver clause.   

XVI. Final Agreement 
The parties acknowledge that this Agreement is the complete and final agreement between the parties with 

respect to arbitration and dispute resolution. This Agreement fully supersedes any and all prior agreements related to 

arbitration and/or dispute resolution of claims.   

XVII. Special Note:  
This Agreement and the JAMS and the AAA rules referenced above are important documents that affect 

Employee’s legal rights, including the right to trial by jury. Employee should read and understand them, and may 

wish to consult with private legal counsel before accepting the terms of this Agreement. 

 
 MY SIGNATURE BELOW ATTESTS TO THE FACT THAT I HAVE READ, UNDERSTAND, AND 
KNOWINGLY AND VOLUNTARILY AGREE TO BE LEGALLY BOUND TO ALL OF THE ABOVE TERMS IN THE 
DISPUTE RESOLUTION/BINDING ARBITRATION AGREEMENT. I UNDERSTAND THAT THIS AGREEMENT 
AFFECTS THE LEGAL RIGHTS OF MYSELF AND OF THE COMPANY, INCLUDING THE RIGHT TO A TRIAL BY 
JURY, AND I HAVE HAD SUFFICIENT OPPORTUNITY TO REVIEW THIS AGREEMENT, CONSULT WITH 
INDEPENDENT LEGAL COUNSEL, AND RESOLVE ANY QUESTIONS REGARDING THE AGREEMENT 
BEFORE SIGNING IT.  
 



 
 

  

 I FURTHER UNDERSTAND THAT, EVEN WITHOUT MY SIGNATURE BELOW, MY APPLICATION FOR 
EMPLOYMENT AND/OR CONTINUED EMPLOYMENT WITH THE COMPANY CONSTITUTES ACQUIESCENCE 
TO THE TERMS OF THE DISPUTE RESOLUTION/BINDING ARBITRATION AGREEMENT, INCLUDING THE 
CLASS AND COLLECTIVE ACTION WAIVER CLAUSE. 

 
DO NOT SIGN UNTIL YOU HAVE READ THE ABOVE ACKNOWLEDGMENT AND AGREEMENT 

 
EMPLOYEE      TOWARD MAXIMUM INDEPENDENCE 
 
______________________    ___________  Rachel Harris                 10/01/2018 
Employee Signature  Date   By:  Rachel Harris  Date 
       Its:  Executive Director 
______________________ 
Print Employee Name    
     

 
 

[RETAIN IN EMPLOYEE PERSONNEL FILE] 
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